











statutory prohibition to the important goal of protecting personal privacy, Illinois

has banned nearly all audio recording without consent of the parties — including

audio recording that implicates no privacy interests at all.”

ACLU, 679 F. 3d at 606. Although the ACLU court did not find make a specific finding that the
Statute was unconstitutional, the court concluded that the ACLU has a “strong likelihood of
success on the merits of its First Amendment claims.” Id. at 608.

Additionally, this court relied on Associate Judge Stanley Sacks’ recent opinion in
People v. of the State of Illinois v. Christopher Drew, case number 10 CR 00046 (March 2, 2012)
where the court ruled that the Illinois Eavesdropping Statute was unconstitutional on its face and
as applied to the defendant. Drew, at p. 12. In Drew, the court stated that, although the Statute
clearly sets forth the prohibited physical acts, the fault of the Statute is that it does not require an
accompanying culpable mental state or criminal purpose for a person to be convicted of a felony.
Drew, at p. 11.

Here, this court also finds that the Statute appears to be vague, restrictive and makes
innocent conduct subject to prosecution. At this stage, this court will not conduct any fact-
finding nor will this court filter the Statute and deem certain sections to be constitutional and
others to be unconstitutional.

Therefore, based on the foregoing discussion, this court finds that the Illinois
Eavesdropping Statute is unconstitutional on its face and as applied to defendant pursuant to
Illinois Supreme Court Rule 18. This court holds that the Illinois Eavesdropping Statute lacks a
culpable mental state, subjects wholly innocent conduct to prosecution, and violates substantive
due process under the Fourteenth Amendment to the United States Constitution (U.S. Const.

Amend. XIV) and Article I, Section 2 of the Illinois Constitution (Ill. Const. 1970, Art. I, Sec. 2).



This court further finds that the statute cannot be constructed in a manner that would preserve its
validity, and judgment cannot rest upon an alternative ground. Notice under Illinois Supreme

Court Rule 19 has been given.

CONCLUSION

Based upon the foregoing discussion, this court grants defendant’s motion to declare the

[llinois Eavesdropping Statute (720 ILCS 5/14-2) unconstitutional.
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